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SUMMARY 


The court system is one of society’s principal mechanisms for processing 
the consequences of trauma. Traumatic events may arise from criminal 
behaviour or give rise to civil proceedings and those coming before the 
courts as parties such as defendants or victims may have dysfunction in a 
number of life domains due to unresolved trauma from the past. 
Historically courts have failed to use processes sensitive to the effects of 
trauma and have consequently in some cases retraumatised people, 
particularly victims of crime. Professionals working in courts have been 
subjected to secondary trauma through exposure to traumatic cases. 
Courts are addressing trauma by using innovative processes, including 
connecting those with trauma-related needs to appropriate treatment and 
support services and by using more sensitive court processes. 
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Additional avenues to address trauma need to be explored. For 
example, research has found that the practice of the stress-reduction and 
self-development technique, the Transcendental Meditation technique, 
produces a unique state of restful alertness and that its regular practice 
alleviates the symptoms of posttraumatic stress disorder in a variety of 
traumatised populations, promotes psychological growth and more 
positive behaviour, and reduces offender recidivism. To date court 
programs have only explored its use in small offender rehabilitation 
programs. Courts should consider its wider use to address the trauma of 
parties and the secondary trauma and stress of court professionals. 


INTRODUCTION 


It has been suggested that when young people enter detention centres and 
the justice system more generally instead of being asked ‘what did you 
do?’ or ‘what’s wrong with you?’ they should be asked ‘what happened to 
you?’ because many of them have been the subject of trauma.! A trauma- 
informed approach can assist in helping justice personnel in 
understanding, interacting with and supporting these young offenders 
whose physical and psychological health and ability to interact 
successfully and harmoniously with their social environment may well 
have been compromised by trauma. Conversely if trauma is not addressed 
then the ability to engage with young people and to assist them to address 
their trauma and reasons for offending will be reduced. 

Courts are concerned with ‘what did you do?’ as well as ‘what’s 
wrong with you?’ and ‘what happened to you?’ The first determines 
whether the court has jurisdiction—there has to be a factual situation that 
gives rise to a criminal offence or a civil cause of action for a court to 
intervene. Depending on the factual situation the other two questions may 
be relevant to whether there has been a criminal offence committed or 
whether there is a cause of action. Those questions will also be relevant as 
to outcome—particularly in the case of a criminal court in sentencing an 
offender. The question ‘what happened to you?’ is as powerfully relevant 
to courts as it is to youth detention centres. A wide range of people coming 
before courts have a history of trauma in their past or as a result of the 
events giving rise to the case before the court or both. They can also be re- 


1 T Jamieson, “Trauma of Young People in Youth Detention Centres” on K Hardy, GCI 
Insights, April 2, 2020 <https://blogs.griffith.edu.au/gci-insights/2020/04/02/ 
trauma-of-young-people-in-youth-detention-centres>. 
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traumatised by the court process, particularly if the court does not 
conduct proceedings in a trauma-informed manner. Those who work in 
courts—magistrates, judges, court staff and lawyers—dealing with 
traumatic cases on a regular basis can be traumatised by the nature of the 
work. 

Commonly the lower courts—in Australia the magistrates courts and 
children’s courts—deal with histories of trauma on a daily basis as they 
deal with the majority of criminal cases and with applications for family 
violence and other forms of intervention order to prevent abusive and 
potentially traumatic behaviour. In a real sense they operate like 
emergency rooms for serious problematic behaviour in society. Just like 
emergency rooms in hospitals they have become vehicles for ensuring that 
parties with treatment needs—particularly those associated with the case 
before the court—are connected with the relevant treatment 
professionals and support agencies. 

In recent decades innovative processes have been introduced into 
courts to promote a more holistic, psychologically optimal and user- 
friendly means of resolving cases.2 These innovations include victim 
support services, special court processes, diversion programs, solution- 
focused courts, Indigenous sentencing courts and the use of audio-visual 
and internet technology. Solution-focused courts have been open to using 
new approaches to assisting parties to address their underlying issues. 

There is growing body of research—discussed in this article—that 
has found that the self-development and stress-reduction technique of 
Transcendental Meditation alleviates the physiological, psychological and 
behavioural effects of trauma suffered by people from a broad range of 
cultural and social contexts, including in the justice system. 

This article will argue that given this research the Transcendental 
Meditation technique deserves further application within the justice 
system as a tool to address the effects of trauma. It also argues that the 
justice system deserves greater attention from researchers in the field. 
The justice system provides a fertile ground for further research into 
practice of the Transcendental Meditation technique and its effects on 
trauma given the prevalence of trauma as an issue before the courts and 
the varying contexts in which court users have experienced and continue 
to experience trauma. 


2 M King, A Freiberg, B Batagol and R Hyams, Non-Adversarial Justice (Federation 
Press, 2™4 ed, Sydney, 2014). 
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THE NATURE AND EFFECTS OF TRAUMA 


The US Substance Abuse and Mental Health Services Administration 
(SAMHSA) proposes a definition of individual trauma that emphasises the 
occurrence of a triggering event or events or circumstances, how it is 
experienced by individuals and its effects: 


Individual trauma results from an event, series of events, or set of 
circumstances that is experienced by an individual as physically or 
emotionally harmful or life-threatening and that has lasting adverse 
effects on the individual’s functioning and mental, physical, social, 
emotional or spiritual well-being.? 


Trauma can come from one or more discreet events or from life 
circumstances. Trauma can arise from specific events such as being 
involved in natural disasters such as cyclones, earthquakes, bushfires or 
floods; being involved in a workplace, traffic or other accident; being a 
victim of crime or bullying; relationship breakdown; witnessing an act of 
terrorism; or from the application of law in terms of mandatory detention 
of refugees or the imprisonment of offenders. It can also result from life 
circumstances such as the neglect of children, poverty and living in 
neighbourhoods characterised by violence. 

People react to highly stressful or traumatic events in different ways. 
Some may have long-lasting effects on their functioning, while for others 
the effects may only last hours or weeks.* Those suffering posttraumatic 
stress disorder commonly experience long-lasting adverse changes to the 
functioning of their physiology. For example, the functioning of the 
hypothalamic-pituitary-adrenal axis, which regulates the body’s reaction 
to stress and other aspects of individual functioning including mood and 
emotions, digestion and the immune system, may be compromised leading 
to increased anxiety and abnormal stress encoding and fear processing.” 


3 SAMHSA’s Concept of Trauma and Guidance for a Trauma-Informed Approach 
(Substance Abuse and Mental Health Services Administration, 2014) 7, 
<https://store.samhsa.gov/sites/default/files/d7/priv/sma14-4884.pdf> 

4 J Sherin and C Nemeroff, “Post-traumatic Stress Disorder: The Neurobiological 
Impact of Psychological Trauma” (2011) 13 Dialogues Clin Neurosci 263; C Osorio, T 
Probert, E Jones, A Young and I Robbins, “Adapting to Stress: Understanding the 
Neurobiology of Resistance” (2017) 43 Behav Med 307. 

5 Sherin and Nemeroff, n 4. 
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Adverse effects on the operation of neurochemicals such as 
catecholamines, serotonin, amino acids and peptides may, depending on 
the neurochemical affected, lead to psychological dysfunction including 
increased arousal, startle response, encoding of fear memories, increased 
vigilance, impulsivity and dissociation.® There can also be changes to the 
functioning of the hippocampus, amygdala and cortex. Dysfunction in 
those areas may lead to altered stress response; hypervigilance and 
impaired discrimination of threat; dysregulated executive functions and 
impaired extinction of fear responses respectively.” 

Trauma can have a profound effect on the psychology. Pioneering 
researcher on the nature and effect of trauma, Judith Herman observes: 
“Traumatic events destroy the victim’s fundamental assumptions about 
the safety of the world, the positive value of the self, and the meaningful 
order of creation.”® She added that trauma “forces the survivor to relive all 
her earlier struggles over autonomy, initiative, competence, identity and 
intimacy”, that is earlier issues that are a part of development through 
childhood and adolescence to adulthood.? 

Further, victims of trauma may experience disturbing dreams, 
flashbacks, avoidance of situations that may remind them of the traumatic 
event, cognitive and mood disturbance including persistent negative 
moods, negative self-concept and cognitive distortions (such as self- 
blaming) and behavioural disturbances such as dissociation, 
hypervigilance, angry outbursts and self-destructive behaviour.!° 

Youth exposed to trauma can experience significant adverse effects 
on their physiological, psychological and social development. Research 
has found that exposure to trauma may interfere with frontolimbic 
development leading to increased threat reactivity and weaker emotion 
regulation systems.!! A meta-analysis of the effects of adverse childhood 
experiences such as maltreatment and exposure to family violence found 
that those with at least four adverse childhood experiences were at 


6 Sherin and Nemeroff, n 4. 

7 Sherin and Nemeroff, n 4. 

8 J Herman, Trauma and Recovery: The Aftermath of Violence - From Domestic Abuse 
to Political Terror (Basic Books, New York, 2015) 51. 

9 Herman, n 8, 52 

10 Trauma-Informed Care in Behavioral Health Services Tip 57 (SAMHSA, 2014), 85. 

11 R Herringa, “Trauma, PTSD and the Developing Brain” (2018) 19 Curr Psychiatry 
Rep 69. 
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increased risk in relation to health outcomes compared to those who did 
not have such experiences.!2 

Risk was strong in relation to sexual risk taking, mental ill health and 
problematic alcohol use and strongest for problematic drug use and 
interpersonal and self-directed violence. Clinicians working with those 
with chronic substance abuse disorders have noted the prevalence of 
trauma in their histories.!3 Increasingly trauma is seen as a risk factor for 
involvement in the criminal justice system and incarceration.1!4 

There is evidence that the effects of ttauma—psychological, physical, 
emotional and spiritual—may be transmitted across generations as 
transgenerational trauma. Indigenous peoples, holocaust survivors, 
refugees, and peoples in nations recovering from civil war are examples 
where the operation of transgenerational trauma is being studied. 
Research suggests that a mechanism of transmission may be changes in 
the functioning of DNA.15 The effect of such trauma may be substantial. 
O’Neill observes the following in relation to the effects of colonisation on 
Australian Aboriginal peoples: 


The resultant loss, violence, disconnection from Country, family, 
community, language and culture created such pain and anguish that 
the physical, emotional, intellectual and psychological functioning 
and the DNA of First Nations People altered drastically.16 


People from diverse age groups and backgrounds experience traumatic 
events and circumstances. Trauma can have wide-ranging adverse effects 
on mind, body and behaviour interfering with a person’s ability to 
negotiate life challenges in a positive manner and to live a happy, 
constructive and contented life. It can have broad debilitating social 


2 K Hughes, M Bellis, K Hardcastle, D Sethi, A Butchart, C Mikton, L Jones and M Dunne, 
“The Effect of Multiple Adverse Childhood Experiences on Health: A Systematic 
Review and Meta-Analysis” (2017) 2 Lancet Public Health 356. 

For example: G Maté, In the Realm of Hungry Ghosts: Close Encounters with 

Addiction (Vermilion, London, 2018). 

4 B Honorato, N Caltabiano and A Clough, “From Trauma to Incarceration: Exploring 

the Trajectory in a Qualitative Study in Male Prison Inmates from North Queensland, 

Australia” (2016) 4 Health and Justice 3. 

N Youssef, L Lockwood, S Su, G Hao and B Rutten, “The Effects of Trauma, With or 

Without PTSD, on the Transgenerational DNA Methylation Alterations in Human 

Offspring” (2018) 8 Brain Sci 83. 

6 B O'Neill, “Decolonising the Mind: Working with Transgenerational Trauma and First 
Nations People” (2019) 31 Judl Officers Bull 54. 
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consequences for individuals and groups exposed to transgenerational 
trauma. 


TRAUMA AND THE COURT SYSTEM?” 


A significant proportion of the work of courts—particularly magistrates 
courts—involves dealing with the consequences of traumatic events. This 
is the case across jurisdictions, including criminal, civil and family. 

In the case of criminal matters, the offending itself may have 
traumatised the victim and in some cases also the offender. Offenders may 
have been subject to trauma in the past through abuse when they were 
children, involvement in an accident or through other means. Those 
affected by trauma may have complex needs. Offenders may experience 
dysfunction across multiple life domains. For example, they may have 
mental health issues, substance abuse issues, neuropsychological issues, 
relationship issues, be unemployed and be homeless. 

Family violence not only attracts the attention of the criminal law, it 
is also dealt with in the civil jurisdiction of the court to hear applications 
for intervention orders directed at protecting victims of family violence. 
Here also trauma is profoundly relevant to a consideration of the case. 
Victims of family violence often suffer significant and ongoing trauma, 
physical and psychological, with long lasting adverse effects on physical 
and emotional wellbeing and quality of life. Protection of victims from 
further trauma in such cases is the primary consideration of the court. 
Perpetrators may also have had a history of trauma, including being 
subjected to family violence as children. The court seeks to hold 
perpetrators to account for their actions and to help facilitate them 
engaging in suitable programs to address their risk factors for committing 
family violence. 

The welfare jurisdiction of children’s courts is primarily concerned 
with the risk and/or effects of trauma on children. These courts intervene 
where there is evidence of actual or the risk of physical and/or 
psychological trauma through the abuse or neglect of children. Often the 
circumstances involve parents who have significant substance use 
problems that adversely affect their parenting and protective abilities. 


17 This section of the article largely draws on the author’s experience as a magistrate 
sitting in magistrates courts and children’s courts previously in Western Australia 
and now Victoria and presiding in specialist courts including drug courts, a family 
violence court and specialist lists. He was also a coroner in Western Australia. 
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Frequently such parents will themselves have been involved in the welfare 
system and been removed from their parents’ care as children due to 
actual or potential trauma. Children removed by welfare authorities from 
their parents for their protection may continue to experience trauma such 
as through being exposed to violence.!8 

Some of these children will enter the juvenile and adult justice 
systems as a result of their dysfunctional means of adapting to the trauma 
they have suffered, including by resorting to the use of illicit drugs. In some 
cases, a dysfunctional family’s problems may involve multiple 
jurisdictions, such as the criminal jurisdiction of the children’s court 
(when the young person offends against the law), adult criminal 
jurisdiction (such as when a father commits family violence in the 
presence of or against a child) and the civil intervention order jurisdiction 
(such as when an intervention order is sought to prevent a father’s 
commission of family violence against the mother and children). 

Family law cases involve relationship breakdown and in extreme 
cases ongoing and significant trauma for the parties and any children 
involved. These cases may also involve issues of family violence. Coroners’ 
courts, by virtue of their subject matter, deal with the trauma that 
frequently arises in such cases. Those witnessing a sudden death can by 
traumatised by the experience. The family of the deceased suffer the grief 
of loss of their loved ones. 

Civil cases may also be concerned with trauma. Personal injury 
claims arise out of traumatic situations that have caused injury and 
consequent dysfunction and loss of enjoyment of life for which the injured 
person seeks damages. In such cases the plaintiff will have already been 
involved in treatment by medical professionals as medical evidence will 
be required to prove the nature and cause of any injuries, their effect on 
the plaintiff's life and the need for ongoing treatment. 

It is not only the subject matter of the legal case before the court that 
may involve trauma, the people involved in the incident or incidents giving 
rise to the case may have a past history of trauma. The discussion above of 
the children’s court jurisdiction gives some examples as to how that may 
occur. The personal and/or cultural background of people coming to court 
may involve past trauma. For example, as noted above, Indigenous peoples 
have a history of transgenerational trauma due to colonisation, forced 


18 B Stein, B, Zima, M Elliott, A Burnham, A Shahinfar, N Fox and L Leavitt, “Violence 
Exposure Among School Age Children in Foster Care: Relationship to Distress 
Symptoms” (2001) 40 J Am Acad Child and Adolesc Psychiatry 588. 
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removal of their forebears from their ancestral lands, the destruction of 
culture, the removal of children from their parents in accord with past 
assimilation and other government policies, being subject to racism and 
the chronic substance misuse and mental health issues that followed. 
Migrants may have a history of being subjected to torture, fleeing the land 
of their birth due to persecution and time spent in migration camps and 
immigration detention. Multiple sources of trauma add a level of 
complexity to cases that courts need to determine. 

Those who work in the court system—including court staff, judicial 
officers, lawyers and other professionals—have the risk of secondary 
trauma through continuing exposure to the traumatic subject matter of 
court cases. Courts deal with the very worst of human behaviour, including 
the abuse of children in its various forms, extreme family violence and 
other forms of violence. Dealing with such cases from day to day can take 
its toll on the psychological wellbeing of those involved. This is the 
province of secondary or vicarious trauma—trauma arising from hearing 
about or viewing materials (such as photographs) relating to the traumatic 
experience of another person. 

A study found that at any one time 30.4% of Australian judicial 
officers were experiencing at least one symptom of secondary traumatic 
stress.!9 Three quarters of judicial officers’ scores on at least one subscale 
indicated some level of burnout.29 However, in terms of rates of 
depression, anxiety and stress, judicial officers scored at a level about a 
third of that reported in a previous study of lawyers.21 Lawyers and law 
students suffer from depression and psychological distress at levels higher 
than community norms.?2 


THE RESPONSE OF COURTS TO TRAUMA 


Historically courts have had a poor record in dealing with trauma, 
including by the use of processes that further traumatised victims of crime 
and others. Courts have focused on the substantive law and on evidence 


19 C Schrever, C Hulbert and T Sourdin, “The Psychological Impact of Judicial Work: 
Australia’s First Empirical Research Measuring Judicial Stress and Wellbeing” (2019) 
28 JJA 141, 164 

20 Shrever et al, n 19, 163. 

21 Shrever et al, n 19, 163. 

22 N Kelk, G Luscombe, S Medlow and I Hickie, Courting the Blues: Attitudes Towards 
Depression in Australian Law Students and Lawyers (Brain and Mind Research 
Institute, University of Sydney, 2009). 
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and procedure rather than on the effect of their actions on the wellbeing 
of those coming before them. In recent decades, either by their own 
motion or by the intervention of legislatures or both, courts have 
introduced processes that are more attuned to dealing with those affected 
by trauma in a sensitive manner. These reforms are directed to the way in 
which courts deal with cases—court procedure—and to referring those 
with treatment and support needs— including those affected by trauma— 
to appropriate services. 

One of the most significant examples of how court processes have 
changed is how courts take the evidence of child victims of sexual 
assault.23 Previously a child complainant could be required to give 
evidence several times—at a committal hearing before a magistrate and 
then at trial before a judge and jury. A child could be cross-examined in the 
presence of the alleged abuser at length—sometimes over several days— 
often using language and forms of questions quite inappropriate to the 
child’s developmental level. As a result, a child could be further 
traumatised by the court process. In Australia and in some other 
jurisdictions, where allegations of sexual assault are made by a child, 
reforms to the law now mean that in such cases the child is interviewed by 
officers trained to ask questions that are age appropriate and non-leading 
in a comfortable environment and that interview is videotaped to serve as 
the evidence-in-chief of the child.2+ The child does not give evidence at the 
committal hearing (if any) and cross-examination and re-examination of 
the child is recorded early in the proceedings with the child giving 
evidence by videolink from a remote room without having to view the 
accused. The video recording of the evidence is played at trial and at any 
retrial without the need for the child to attend and give evidence. A 
support service is commonly available to support child witnesses through 
the whole process. All of these processes seek to minimise any negative 
effects on children from engaging in the court process. 

Another important example of how courts have improved in how 
they deal with parties with trauma and other needs is the increasing use 
of processes to facilitate parties addressing the underlying issues that lead 
to their legal problem. Coroners’ courts may use counselling services to 
support victims. Family Courts may refer parties to counselling or 
alternative dispute resolution services. Mediation is used in civil cases. 


23 M King, “Therapeutic Jurisprudence, Child Complainants and the Concept of a Fair 
Trial” (2008) 32 Crim LJ 303. 
24 King, n 23. 
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Further, instead of confining themselves to the letter of the law and 
the application of law to the facts of the case courts are seeing and 
addressing the legal problem in terms of its personal, psychological, family 
and social context. This is the jurisdiction of the growing number of 
solution-focused courts, diversion programs, Indigenous sentencing 
courts (such as Koori Courts) and other court programs.?° 

Solution-focused courts work with participants to develop and 
implement solutions to address the underlying issues relating to the legal 
problem before the court. Thus, drug courts work with participants to help 
them address the reasons why they use drugs and to develop strategies to 
enable them to handle life challenges without resorting to drugs. Mental 
health courts work with participants so that they are taking all necessary 
steps to engage in treatment and strategies to promote their mental 
wellbeing. Family violence courts aim to protect victims and to hold 
perpetrators accountable for their actions and for addressing the reasons 
why they resorted to family violence. Community courts connect parties 
to appropriate services to help them address their legal issues and work 
with local communities to address legal issues of concern to them. 

Indigenous sentencing courts use more culturally appropriate 
processes including Indigenous Elders and Respected Persons having a 
vital role in those processes to promote a better outcome for Indigenous 
people coming before criminal courts. Diversion programs—such as 
Victoria’s Court Integrated Services Program2°—involve the adjournment 
of cases to enable accused to engage in a range of support and treatment 
services to address underlying issues. 

An approach that informs how judging, legal practice and other 
aspects of the law’s operation may be conducted in a manner that is more 
sensitive to the wellbeing of those affected by it emerged at about the same 
time as drug courts—therapeutic jurisprudence.2” Therapeutic juris- 
prudence asserts that the operation of the law may have a positive, 
negative or neutral effect on the wellbeing of those involved in legal 
processes such as courts or the application of law in society. It encourages 
those who apply the law to be mindful of the effect of their actions on those 
affected and consistent with other values that must be considered to use 
processes that minimise negative effects on wellbeing and if possible, to 


25 These innovations are discussed in greater detail in King et al, n 2. 

26 “Bail Support (CISP)”, < https://www.mcv.vic.gov.au/find-support/bail-support- 
cisp>. 

27 D Wexler, “Therapeutic Jurisprudence: An Overview” (2000) 17 TM Cooley L Rev 
125; King et al, n 2, ch 2. 
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use processes that promote a positive effect on wellbeing.® Thus, even if 
a court must sentence an offender to imprisonment instead of saying they 
are a hopeless criminal in the course of sentencing remarks, the court 
could point to matters in the offender’s background that provides hope for 
rehabilitation and to provide encouragement in that direction. 
Therapeutic jurisprudence advocates using findings from the 
behavioural sciences to inform the development of legal processes. For 
example, in judging directed at supporting positive behavioural change, 
Winick has suggested that judicial officers use motivational interviewing 
techniques, techniques that are commonly used in the treatment 
community addressing problematic substance use.?? In this context, it is 
not the court that changes the defendant; the court assists by supporting 
the change process.?° This approach differs from the common coercive and 
confrontational techniques that have been used by some judicial officers 
in the past. Motivational interviewing is a conversation where a person 
persuades themselves of the value of positive behavioural change and 
directs themselves to taking steps to implement change, rather than being 
directly advised to do so by a counsellor. It is a compassionate, 
collaborative approach that respects individual autonomy and seeks to 
allow a person to express their own wisdom and motivation to change. 
Self-efficacy is an important aspect of motivation to change.*! As 
Miller and Rollnick point out, healers throughout the ages have valued 
hope and faith in the healing process.32 The concept of self-efficacy, 
explained in modern times, embodies these values. Self-efficacy is 
confidence in one’s ability to undertake a particular task such as 
behavioural change. If one does not believe one can change then one will 
not undertake the tasks needed to change. If courts and other justice 


28 D Wexler and B Winick (eds), Law in a Therapeutic Key (Carolina Academic Press, 
Durham, 2006). 

29 B Winick, “Therapeutic Jurisprudence and Problem Solving Courts” (2003) 30 Ford 
Urb LJ 1055; W Miller and S Rollnick, Motivational Interviewing: Helping People 
Change (The Guilford Press, 3"4 ed, New York, 2013). 

30 Winick, n 29; M King, “Should Problem-Solving Courts be Solution-Focused Courts?” 
(2011) 80 Rev Jur UPR 1005; M King, Solution-Focused Judging Bench Book 
(Australasian Institute of Judicial Administration, Melbourne, 2009), 
<https://aija.org.au/wp-content/uploads/2017/07 /Solution-Focused-Judging- 
Bench-Book.pdf>. 

31 A Bandura, Social Foundations of Thought and Action: A Social Cognitive Theory 
(Prentice Hall, Upper Saddle River, 1986). 

32 W Miller and S Rollnick, Motivational Interviewing: Preparing People for Change 
(The Guilford Press, 2™4 ed, New York, 2002), 5. 
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system authorities continually send a message to an offender that they are 
hopeless, then the self-efficacy of the offender is undermined. On the other 
hand, in many cases courts have an opportunity of supporting self-efficacy 
and thereby supporting the process of positive behavioural change. 

A person in authority, such as a magistrate or judge, can also have a 
powerful effect on the ability of a person to change by believing in their 
ability to change: “The counsellor, doctor or teacher also holds beliefs 
about a person’s ability to change and these become self-fulfilling 
prophecies.”33 Maruna’s work on why some offenders desist from 
offending while others do not also suggests that self-efficacy is important 
in that he found those who desisted had an exaggerated sense of control 
over their lives while those who continued to offend did not.34 

Referring to behavioural science research, therapeutic 
jurisprudence also endorses the use, where possible, of processes that 
promote autonomy and procedural justice.35 Autonomy means being 
involved in decision-making processes concerning one’s situation and 
wellbeing. Procedural justice means being heard in a supportive 
environment in relation to such decisions, having one’s input taken into 
account in the decision-making process, having the decision made by an 
authority who is concerned about the situation of all involved and being 
treated in such a manner that one trusts the decision-maker to decide 
appropriately. 

The increasing awareness of the relevance of trauma to the day-to- 
day workings of courts has led to a growing body of research on the topic 
including work on what courts can do to take a trauma-informed 
approach. For example, McKenna and Holtfreter advocate ensuring that 
the safety of victims, offenders and the community are maintained; 
demystifying and making transparent legal processes so they are less 
daunting; providing peer support for staff who may be subjected to 
vicarious trauma; a collaborative approach with stakeholders and support 
agencies to ensure those who need it are provided with assistance; and 
using processes that support empowerment and choice; and being 


33 Miller and Rollnick, n 32, 6. 

34 S Maruna, Making Good: How Ex-Convicts Reform and Rebuild their Lives (APA, 
Washington, 2001) 

35 B Winick and D Wexler (eds) Judging in a Therapeutic Key (Carolina Academic Press, 
Durham, 2003); King et al, n 2, ch 2. 
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mindful of the relevance on cultural, historical and gender issues.?° These 
strategies are in accord with therapeutic jurisprudence and some—such 
as empowerment and collaboration—mirror what is applied in many 
solution-focused courts. 

In terms of addressing secondary trauma, courts now offer access to 
counselling by trained professionals for court staff and the judiciary. The 
Magistrates Court of Victoria schedules regular chamber days for 
magistrates in order to catch up with reserved decisions and other work 
and wellbeing days for those who opt for it where counselling is made 
available. Access to purchased leave also allows judicial officers to cope 
with the pressing demands of court work. Lawyers’ professional bodies 
now commonly offer their members access to counselling. 

Trauma-informed court practice is a continuation of a development 
in recent decades whereby courts increasingly appreciate and seek to 
respect the unique needs of those coming before them. These needs in part 
relate to how people are dealt with in court taking into account cultural, 
linguistic and gender factors as well as the effects of trauma and health, 
housing, substance use and other issues. Courts have drawn on 
therapeutic jurisprudence principles to adapt court processes accordingly 
and, in many cases, have mechanisms to refer people to appropriate 
support agencies to address treatment and other support needs. 


THE TRANSCENDENTAL MEDITATION TECHNIQUE AND TRAUMA 


Transcendental Meditation is a simple technique to attain a unique state 
of inner wakefulness where the body is deeply rested. Regular practice of 
the technique is said to dissolve deep-rooted stress and to enhance the 
functioning of body and mind and to improve behaviour.” The technique 
is taught in a systematic way by qualified instructors and takes only a short 
time to master. Research by Travis and Arenander suggests that 
proficiency is achieved after practising the technique for a few months.38 
The Transcendental Meditation technique is easy and enjoyable to 


36 N McKenna and K Holtfreter, “Trauma-Informed Courts: A Review and Integration of 
Justice Perspectives and Gender Responsiveness” (2020) 10 J Aggress Maltreat 
Trauma 1. 

37 Maharishi Mahesh Yogi, The Science of Being and Art of Living (Signet, New York, 
1968). 

38 F Travis and A Arenander, “Cross-Sectional and Longitudinal Study of the Effects of 
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and Frontal Coherence” (2006) 116 Int J Neurosci 1519, 1533. 
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practice and once having undergone instruction the meditator is self- 
sufficient in the practice but encouraged to engage in regular follow-up 
through their local Transcendental Meditation centre. 

Meditation techniques differ in their purpose, nature and effects. The 
Transcendental Meditation technique is unique in several important ways. 
During the practice of the Transcendental Meditation technique, one 
spontaneously experiences increasingly refined levels of thought until one 
transcends the finest level of thought and attains the state of restful 
alertness. The physiological correlates of this state including decreased 
respiration and heart rates, decreased cortisol levels, increased skin 
resistance and enhanced psychophysiological functioning are the opposite 
of what is produced by high levels of stress and trauma.?9 

Research has found that the Transcendental Meditation technique 
produces changes in the functioning of body and mind that do not occur 
during the practice of other meditation techniques. For example, during 
the practice of the Transcendental Meditation technique, blood flow is 
significantly higher in areas of the brain associated with executive 
function and attention and lower in areas of the brain associated with 
arousal, patterns not seen in other forms of meditation.” 

Further, while the practice of other techniques involves the 
deactivation of the default mode network in the brain, the practice of the 
Transcendental Meditation technique does not, suggesting there is little if 
any focused attention involved in the practice.*! Both findings are 
indicative that the practice of the Transcendental Meditation technique is 
effortless. 

A growing body of research has explored the effects of the practice 
of the Transcendental Meditation technique on brain function. A study by 
Avvenuti et al showed that decreased anxiety and stress in practitioners 
of the technique are associated with enhanced functional connectivity in 
the brain.44 Travis and Arenander found that the practice of the 


39 K Walton, R Schneider, S Nidich, J Salerno, C Nordstrom, and N Merz, “Psychosocial 
Stress and Cardiovascular Disease Part 2: Effectiveness of the Transcendental 
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118. 

4 M Mahone, F Travis, R Gervitz and D Hubbard, “fMRI during Transcendental 
Meditation Practice” (2018) 123 Brain Cogn 30. 

41 F Travis and N Parim, “Default Mode Network Activation and Transcendental 
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42 G Avvenuti, A Leo, L Cecchetti, M Franco, F Travis, D Caramella, G Bernardi, E 
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Transcendental Meditation technique promotes coherence in the frontal 
cortex of the brain, the area associated with executive functions such as 
learning, attention, judgment, moral reasoning, planning, working 
memory, emotions and self-concept.42 The coherence was measured 
during the practice and also during the performance of tasks in activity. 
The finding of increased coherence was positively correlated with moral 
reasoning, emotional stability and inner orientation and negatively 
correlated with state and trait anxiety. 

Findings that the Transcendental Meditation technique promotes 
greater integration of brain functioning is significant. Research has found 
that brain integration may be integral to success in diverse fields of life. 
High levels of brain integration have been measured in leading leaders,*4 
world class athletes*> and musicians.*® The greater integration of brain 
functioning may explain why the practice of the Transcendental 
Meditation technique has been found to promote cognitive ability in 
measures such as fluid intelligence, speed of information processing, 
practical intelligence, field independence, creativity and anxiety levels.*” 

The regular experience of the state of deep restful alertness through 
the practice of the Transcendental Meditation technique has been found 
to alleviate physiological indicators of stress such as in the activity of the 
neuronal systems, the activity of the hypothalamic-pituitary- 
adrenocortical (HPA) axis or other hormonal systems and skin 
resistance.*8 These physiological improvements and the improvements in 
brain functioning through the practice noted above may provide an 
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explanation as to how the Transcendental Meditation technique alleviates 
stress-related conditions. As Barnes, Rigg and Williams note: 


Lower sympathetic and higher parasympathetic tone, higher levels 
of frontal EEG alpha coherence (8-12 Hz) and frontal parietal phase 
synchrony, as seen during [Transcendental Meditation] practice, 
may contribute better, large-scale neural communication and 
integration necessary for mental health and may be the 
neurophysiological basis of beneficial, physiological, and clinical 
effects of [Transcendental Meditation].*9 


The Transcendental Meditation technique has been found to mitigate 
stress-related conditions in diverse contexts. Orme-Johnson and Barnes’ 
study concluded that this technique was more effective in lessening 
anxiety than treatment as usual and most alternative treatments, with the 
greatest effect occurring in individuals with high anxiety.5° Research has 
found that the technique alleviates risk factors for cardiovascular disease 
and reduces morbidity.*! 

A number of studies have explored the effects of the Transcendental 
Meditation technique on groups subjected to trauma. An early small study 
by Brooks and Scarano found a reduction in symptoms of posttraumatic 
stress disorder in Vietnam veterans through the practice of the technique, 
including reduced emotional numbness, anxiety, depression, family 
problems, insomnia and alcohol consumption.* 

In a controlled study at three universities in Cambodia, Fergusson et 
al showed practice of the Transcendental Meditation technique by 
undergraduate students (many of them refugees from the Thai border 
region), along with other elements of a holistic post-secondary 
curriculum, significantly reduced posttraumatic stress disorder 
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symptoms, including state and trait anxiety and depression.°? Using the 
DUKE Health Profile, more recently Fergusson et al found similar results 
for Cambodian university faculty and staff in a controlled longitudinal 
study of three regional universities.*4 

Barnes et al found that the Transcendental Meditation technique 
reduced psychotropic medication dosages and promoted psychological 
health in military personnel with anxiety and posttraumatic stress 
disorder as compared with matched controls.55 In a randomised 
controlled trial, Nidich et al found that the practice of the technique 
produced non-inferior improvement on a standard measure of 
posttraumatic stress disorder in veterans compared to the usual 
prolonged exposure therapy and proposed that it is a useful alternative to 
those no wishing to engage in exposure therapy.°® 

A recent randomised controlled trial with concealed assignment and 
blind assessment measured changes in posttraumatic stress disorder over 
a three-month period in a group of veterans instructed in the 
Transcendental Meditation technique following pre-testing as compared 
with a treatment as usual group who had the option to later be instructed 
in the Transcendental Meditation technique at no cost to them.°” The study 
found that at post-test, 50% of participants in the Transcendental 
Meditation group no longer met the criteria for posttraumatic stress 
disorder as measured by the Clinician Administered PTSD Scale for DSM- 
5 as compared with 10% in the treatment as usual group. The study also 
found improvements in depression, anxiety and sleep disorders in the 


53 L Fergusson, AJ Bonshek and J-M Boudigues, “Personality and Health Characteristics 
of Cambodian Undergraduates: A Case for Student Development” (1995) 22 J 
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Transcendental Meditation group as compared to the treatment as usual 
group but no improvement in anger or quality of life. 

Goldstein et al studied the effect of the practice of the Transcendental 
Meditation technique on poor, mostly single, Ugandan women who 
experienced significant psychosocial stress.58 After three months of 
practice meditators experienced significant improvement in self-efficacy, 
perceived stress, quality of life, physical health and mental health as 
compared to wait list controls. There was an 88% compliance rate with 
the recommended twice-daily practice of the technique. In follow-up 
questionnaires administered at eight and 36 months, participants 
reported improved physical and emotional health and decreased drug use. 
In both questionnaires, thirty percent of participants who had not been 
working at the start of the study reported having gained employment and 
17% of those who had been working reported obtaining a new or better 
job. 

Bandy et al studied the effect of the Transcendental Meditation 
technique on South African college students suffering from posttraumatic 
stress disorder.°? They measured substantial reductions in symptoms of 
posttraumatic stress disorder and depression in meditators compared to 
controls, with effects produced within 15 days and being long-lasting. A 
pilot study measured a significant reduction in the symptoms of 
posttraumatic stress disorder in refugees from the eastern Democratic 
Republic of the Congo who had been exposed to traumatic events such as 
torture, combat, sexual assault and witnessing the abuse and/or killing of 
loved ones.60 

A pilot study concluded that the Transcendental Meditation 
technique could usefully be included in alcohol disorder treatment.® It 
found that groups engaging in treatment as usual or the Transcendental 
Meditation technique both improved comparably in perceived stress, 
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psychological stress and craving however compared to the rest of the 
sample those who regularly practised the Transcendental Meditation 
technique were less likely to return to heavy drinking or any drinking at 
all in the 90 days posttreatment. These results are in accord with earlier 
research suggesting that the practice of the Transcendental Meditation 
technique is a useful tool in addressing substance use.® 

While a program operated by the David Lynch Foundation® 
instructs survivors of family violence in the Transcendental Meditation 
technique to address the trauma that they have suffered, there is no 
published research in this area. However, a pilot trial on the effect of the 
technique on symptoms of posttraumatic stress disorder and 
psychological wellbeing of survivors of family violence is forthcoming. 

Several studies have measured improvement in employee wellbeing 
and symptoms of burnout in the workplace. Elder et al found that when 
staff at a residential therapeutic school for students with behavioural 
problems found significant improvement in the following measures in 
staff practising the Transcendental Meditation technique compared to 
controls: perceived stress, depression and overall teacher burnout.® 
Other research found that perceived stress and some scales associated 
with emotional intelligence—general mood, adaptability, stress 
management, intrapersonal awareness and reality testing—improved in 
staff of a central office in educational administration who were practising 
the technique.® 

More recently, in a qualitative investigation of 18 senior executives, 
Kendz and Heaton identified the Transcendental Meditation technique, 
along with its advanced practice the Transcendental Meditation-Sidhi 
program, as a ‘consciousness-based management tool’ enabling executives 
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to ‘do less and accomplish more’ in fulfilling personal desires and 
professional goals 67 

Other research also suggests practice of the Transcendental 
Meditation technique promotes improved  psychophysiological 
functioning and improved ability to deal with stressful situations. For 
example, Travis et al found that the technique promoted greater 
resistance to stress, decreased sleepiness and increased integration in 
brain functioning in college students.®® 

The Transcendental Meditation technique has also been practised in 
the most stressful of environments, where those living and working there 
may be subjected to traumatic events—prisons.®? For over 40 years 
research has been conducted on the effects of the practice on prisoners. 
Two recent studies explored how the technique affects the symptoms of 
trauma in prisoners. Female inmates of an Oregon medium security prison 
experienced significant reductions in total trauma, intrusive thoughts and 
hyperarousal after four months practice of the Transcendental Meditation 
technique.7° 

A further study involving 181 male inmates of the Oregon 
correctional system were randomly assigned to learn the technique or to 
a control group. After four months the meditating inmates were found to 
have significantly less trauma symptoms, depression, anxiety, dissociation 
and sleep disturbances than controls. The measured improvement was 
even greater for a sub-group of high trauma participants. 

Earlier research had found improved psychology and decreased 
recidivism in prisoners who practised the Transcendental Meditation 
technique. As compared with controls, prisoners in Massachusetts who 
had been meditating for 20 months experienced increased self- 
development according to Loevinger’s Ego Developmental Scale and 
decreased psychopathology as measured by psychopathic deviation, 
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anxiety, aggression, tension and introversion.’! Rainforth, Alexander and 
Cavanaugh reported that 15 years following release from Folsom Prison 
in California inmates who had learnt the Transcendental Meditation 
technique whilst incarcerated had a recidivism rate of 46.7% compared to 
66.7% for controls.”2 

Research has found that the practice of the Transcendental 
Meditation technique produces a unique state of restful alertness 
characterised by greater integration in the brain and physiological 
changes opposite to those that occur as a result of trauma. Regular 
experience of this state normalises physiological functioning, promotes 
cognitive function and improves social behaviour. A small number of 
studies across a broad range of life domains suggest that the 
Transcendental Meditation technique may be a useful tool to add to 
existing strategies to address life trauma. More research is needed to 
confirm these promising findings. 


COURTS AND THE USE OF TRANSCENDENTAL MEDITATION 


There has only been limited use of the Transcendental Meditation 
technique in relation to court projects. Published accounts refer to two 
projects where the technique has been learned by offenders. The first 
project involved judges of the 224 Circuit Court of Missouri based in St 
Louis setting instruction in the Transcendental Meditation technique as a 
condition of probation.’ 

In the second project, participants in a solution-focused court 
program for offenders with substance abuse and other offending related 
problems in Geraldton, Western Australia were instructed in the 
Transcendental Meditation technique as well as engaging in other 
treatment including substance use counselling.”4 
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Neither project was the subject of a controlled study but the 
outcomes of both were consistent with earlier controlled research. In both 
projects, participants reported increased calm and emotional regulation, 
increased self-awareness, decreased substance use and decreased anxiety. 
These benefits also enhanced the ability of offenders to engage with 
corrections officers and with other rehabilitation programs to which they 
are referred.” Both programs had high rates of engagement by 
participants. 

The background of the St Louis participants was highly conducive to 
trauma—they were poor, from ghetto areas of St Louis and had substance 
misuse problems. A St Louis probation officer who had participants in the 
project commented: “Violence, drug abuse, crime, and poverty create a 
tremendous amount of stress.... And many offenders have developed self- 
defeating behaviours to cope with this environment”.’¢ In the case of the 
Geraldton Alternative Sentencing Regime, just over half the participants 
were Aboriginal, one Maori and the remainder were Caucasian. All had 
substance misuse issues. 

The promising results of the use of the Transcendental Meditation 
technique in these court-based projects together with the research on the 
effects of the technique on mind, body and behaviour reviewed in the 
previous section suggest that the further use of the technique in court 
projects should be explored. It has significant potential application for 
victims of crime and other traumatic events. In addition, the use of the 
Transcendental Meditation technique as an additional program for 
participants in diversion programs, Koori Courts, drug courts, community 
courts, mental health courts and family violence courts, for parties to 
family law proceedings and for families involved in coroner’s court 
proceedings warrants further investigation. 

Findings that the Transcendental Meditation technique alleviates 
symptoms of posttraumatic stress disorder and promotes more 
supportive behaviour suggest that it would be a useful tool in enhancing 
the effectiveness of these court programs in promoting participants’ 
wellbeing. 

The finding in the Ugandan study that the practice of the 
Transcendental Meditation technique promotes self-efficacy is of 
particular note in the context of healing and rehabilitation in that, as noted 
above, self-efficacy is seen as important in recovery from substance 
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misuse and indeed in offender rehabilitation. Further research on the 
effect of the practice of the Transcendental Meditation technique on self- 
efficacy, especially on traumatised subjects, is warranted, and particularly 
in the case of those with substance use disorders and offenders. 

There is a pressing need for a more comprehensive approach to 
addressing the effects of trauma on children subject to the welfare and 
criminal jurisdiction of children’s court. As has been noted, exposure to 
traumatic events may initiate a pathway for young people into the criminal 
justice system and ultimately to prison by reason of their dysfunctional 
means of coping with the effects of trauma. Research should explore 
whether the Transcendental Meditation technique may alleviate the 
symptoms of trauma for young people in the welfare, family law and 
criminal justice systems. 

There are already programs where children at risk are instructed in 
the practice of the Transcendental Meditation technique. In the United 
States, the David Lynch Foundation sponsors the so-called Quiet Time 
program where students—including children at risk—practice the 
technique as part of their daily school routine.”” The Crime and Education 
Labs at the University of Chicago are currently evaluating such a 
program.78 

The Transcendental Meditation technique is practised by people 
from all walks of life as a means of stress-reduction and self-development, 
including by members of the judiciary and the legal profession. The 
research on the effects of the practice of the technique in the workplace in 
addressing burnout and in promoting employee wellbeing justify its 
further use by the judiciary and legal profession for these purposes. Again, 
it is potentially a fruitful area of research. 


CONCLUSION 


Along with the health and welfare systems, courts are one of the principal 
venues by which society deals with trauma and its consequences. Trauma 
intersects the court system in various ways, including in the subject matter 
before the court, the way in which courts handle cases, people and 
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outcomes, the histories of those coming before courts and the experience 
of those working in courts who have to deal with traumatic cases. 

Further, trauma provides multiple pathways for people to enter the 
court system—such as by being victims of family violence or other crimes; 
as offenders who were traumatised as children and who resorted to 
dysfunctional ways of coping with the resultant emotional pain; as 
children in need of protection from traumatic events such as neglect and 
abuse; as those involved in a bitter relationship breakdown; or as 
Indigenous people who have endured the legacy of transgenerational 
trauma and a traumatic living environment and who come before the court 
either as victims or as offenders. 

Courts have become increasingly aware of the importance of not 
only addressing the pure legal problem involved in cases but also the 
underlying issues behind it, including trauma, where relevant. If these 
issues are not addressed, the wellbeing of parties before the court may 
continue to be adversely affected and the behavioural issues that have 
caused courts and other government instrumentalities and community 
agencies to become involved may continue, providing an ongoing drag on 
scarce community resources. 

Courts are seeking to use processes that are attuned to the needs of 
those coming before them who are affected by trauma and, where 
appropriate, to refer parties to support agencies and treatment to ensure 
those needs are addressed. To that end, courts have been open to using 
innovative processes and supports. 

That innovation should continue with exploring the use of the 
Transcendental Meditation technique as a treatment modality to assist 
those with a history of trauma. Research finding that the psycho- 
physiological state produced by the practice of the technique—restful 
alertness—is the opposite of highly stressed states and that its regular 
practice alleviates the symptoms of posttraumatic stress disorder in even 
more extreme cases such as in veterans of armed conflict and prison 
inmates suggests that it has potential application as part of court programs 
including solution-focused courts, diversion programs, Indigenous 
sentencing programs and in the welfare and criminal jurisdictions of 
children’s courts. 

Research finding that the technique promotes more integrated brain 
functioning and psychological development and decreased offender 
recidivism suggests that it could be a valuable adjunct to existing 
approaches to offender rehabilitation. 
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The Transcendental Meditation technique also should be more 
widely used to address the stress-related problems of legal professionals 
working in courts. Research is warranted to ascertain whether the 
practice of the technique deserves wider application in the justice system 
to address the pervasive problem of trauma. 


The author acknowledges the Bunurong people of the Kulin nation, the traditional 
owners of the land upon which this article was conceived, researched and written and 
pays his respects to their Elders past, present and emerging. 


36 


